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The Board of County Commissioners met in regular session on April 2, :1019. Those present tor the
session were John E. Peters, Chair; Ben Tisdel, Vice-Chair (by phone); Don Batchelder, Commissioner
Member; Connie Hunt, County Administrator; Carol Viner, County Attorney; and Hannah Hollenbeck,
Deputy Clerk of the Board.
•
A.

Note - This meeting was recorded for reference purposes.
9:00

Call to the Public:
The "Call to the Public' agenda item is a time when the public may bring forth items of interest or
concern. No formal action may be taken on these items during this time due to the open meeting
law provision; however, they may be placed on a future posted agenda if action is required.

Controlled Burn Procedures
Patricia Mathews, County Road 22 resident, asked the Board about the policy for notifying the Sheriff of
controlled burns. Commissioner Batchelder confirmed that the policy had not changed and that all
prescribed and controlled burns were to be noticed to the Sheriff's department. Harvey Martinez, County
Road 1C resident, added that the Sheriff should be on top of monitoring conditions in order to recommend
a fire ban, if needed.

C.

9:07

General Business:
1.

Request for approval of warrants:

2.

Request for approval and authorization of Chair's signature on Western
Regional Emergency Medical and Trauma Advisory Council (WRETAC)
Regional Systems Development Grant Application and on the Pre-Grant Form:

3.

Request for approval and authorization of Chair's signature on Pre-grant Form
for DOLA Peace Officer Mental Health Grant:

4.

Request for approval and authorization of Chair's signature on Eligible
Governmental Entity Agreement between The Statewide Internet Portal
Authority (SIPA) of the State of Colorado and Ouray County and on its Fiscal
Impact Form:

5.

Request for approval of March 19,2019 minutes:

M/SIP - Motion was made by Commissioner Batchelder and seconded by Commissioner Tisdel to
approve the warrants as presented; approve and authorize Chair's signature on Western
Regional Emergency Medical and Trauma Advisory Council (WRETAC) Regional Systems
Development Grant Application and on the Pre-Grant Form; approve and authorize Chair's
signature on Pre-Grant Form for DOLA Peace Officer Mental Health Grant; approve and
authorize Chairs signature on Eligible Governmental Entity Agreement between the Statewide
Internet Portal Authority (SIPA) of the State of Colorado and Ouray County and on the Fiscal
Impact Form; and approve the March 19,2019 minutes. The motion carried unanimously.

F.

9:08

Commissioner/Administrative Reports:

Commissioner Batchelder discussed the following:
1) Idarado Houses - Commissioner Batchelder said that the Trust for Land Restoration would be
contacting Hunt in order to bring forward a plan for the houses. He indicated that the plan needed
to be reviewed for compliance with the Land Use Code. Commissioner Tisdel said that the Board
had previously issued a letter of support for saving the houses.
Commissioner Tisdel discussed the following:
1) COOT Thank you - The Board agreed to direct Commissioner Tisdel to draft a thank you letter to
COOT for their work opening Red Mountain Pass.
2) Meeting Updates - Commissioner Tisdel discussed the upcoming GMUG Forest Plan meeting;
the Club 20 spring conference; the Region 10 May meeting; and potential state-wide ballot
initiatives.
Commissioner Peters discussed the following:
1) Planning Commission - Commissioner Peters said that the Planning Commission Chair had
contacted him requesting direction on fire mitigation and commercial structures. Commissioner
Batchelder said that, with the exception of home businesses, commercial businesses were not
allowed in the County. Commissioner Tisdel thought there was the possibility for some
commercial structures in the Colona Zone. Commissioner Batchelder said that if it was only in the
Colona Zone, it was not necessary to address it. It was his preference to leave it alone.
Commissioner Peters agreed.
Connie Hunt, County Administrator, discussed the following:
1) Ouray County Housing Advisory Committee (OCHAC) Request for Meeting - Hunt said that
OCHAC had requested a meeting with the County, the Town of Ridgway and the City of Ouray on
April 18, 2019 at 5:30PM. The Board agreed. Commissioner Tisdel would participate by phone.
2) County Road 17 Rockfall Project - Hunt said that DOWL engineers were going back to review
the most critical areas. She said that the current cost estimate was $115,000. She said that no
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further work could be done until the dangerous areas were mitigated. She was working with the
Department of Local Affairs to determine if the project qualified for emergency funding.
3) CCI Summer Conference - Commissioner Peters and Commissioner Tisdel said that they would
attend.

B.

9:23

The Board took a short break:

9:31

The Board of County Commissioners convened as the Local Licensing Authority to
consider the following request:

1. Continuation of request for approval of Modification of Premises for a
Marijuana License: (This item was continued from the February 26,2019
meeting and March 19, 2019 meeting.)
Applicant: Liftreat, LLC DBA MS Support, LLC; Greenspoon Marder, LLP,
Authorized Agent
Address: 255 Melody Lane

Bryan Sampson, County Associate Planner, and Mark Castrodale, County Planning Director, were
present.
Commissioner Peters reopened the item and provided a brief background. He invited Sampson to make a
presentation on the new information.
Sampson said that a non-scientific noise study had been performed by Land Use staff. He said there was
essentially no noise beyond the ambient level at the property line.
Commissioner Tisdel asked if there were any conflicts between Ouray County Ordinance 1992-1 and
State Statute 25-12-103. Commissioner Batchelder suggested that where the two documents set forth
standards for noise on residential properties, the more stringent regulation apply. The Board agreed.
Commissioner Tisdel confirmed that Ordinance 1992-1 had not been superseded or replaced. Castrodale
confinned that it had not.
Stuart Knight, representing MS Support, acknowledged that they had submitted responses to all 15
requirements set forth in Ordinance 2018-002 Section 7(C); he specifically wanted to address the
requirements found in Section 7(C) (2), (3), (4), (5), (7), (12), and (15). Regarding (C)(2), Knight said that
the surrounding properties were zoned agricultural with fanning and ranching named as a use-by-right.
Knight read from the definition of "fanning and ranching" found in Section 2 of the Land Use Code. As the
definition explicitly called out cultivation, preparation, planting harvesting, retailing or wholesaling or
crops, Knight said that marijuana cultivation clearly fell under that definition. He said that the proposed
expansion would only be for the purpose of fanning operations. In addition, MS Support had been
operating a marijuana cultivation facility for at least one year at the location, and the fonner owner had
operated the facility for two years. He said that the use of the location as a marijuana cultivation facility
had been well established. Knight read the definition of "produce" and "commercial use" as found in
Section 2 of the Land Use Code. He said that MS Support could not be considered commercial under the
terms of the Code. Generally speaking, the surrounding area had been zoned for agricultural use and
fanning and ranching. He said as marijuana cultivation was fanning and ranching, then it was consistent
with the community character. Knight explained that the supplemental application included photos of the
surrounding properties and of the subject location; he said that the facility was compatible with the other
uses and properties.
Knight addressed (C)(3): Knight said that MS Support was simply seeking to expand the square footage
of the current operational premises. He noted that marijuana cultivation was one of the most secure and
regulated businesses in the state. He said that cameras would be installed on all new entrances, 24-hour
surveillance, and inspections from the Marijuana Enforcement Division and Department of Agriculture
would continue. He said that the facility would continue to operate a compliant and secure manner. He
said that all cultivation occurred indoors and there would be no need for large scale fanning equipment,
ditches or other hazards associated with traditional farming and ranching. Additionally, the facility was
fully compliant with onsite wastewater treatment systems (OWTS) regulations and was built according to
the engineered plans.
Knight said that condition (C)(4) was satisfied by the will-serve letters from San Miguel Power Association
(SMPA) and Tri County Water.
Knight stated that sufficient evidence had been submitted to satisfy Condition (C)(5). He said that Ouray
County Land Use Staff had completed a sound study that verified no noise other than ambient noise
could be heard at the property line. He said that the proposed addition would not increase the total
amount of noise heard at the property line.
Addressing Condition (C)(7), Knight said that Tri County Water had issued a will-serve letter for the
property and the supplemental packet included documentation that the facility used 1.01 gallons of water
per minute and was operating at 60 psi; as the greenhouse utilized a drip system, there was no need for
increased pressure. He said that the facility also used a reverse osmosis system that required less water
and alleviated water usage during peak periods.
Knight said that Condition (C)(12) was satisfied as marijuana cultivation had been an established use that
confonned with the community character. He reminded the Board that MS Support needed to make the
modification in order to meet the County requirements for active facility status. Knight pointed out that the
County Master Plan included a goal to encourage the continued use of lands for agricultural productivity
and the right to farm and ranch. He said that MS Support was trying to maintain the right to farm as
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marijuana cultivation fit clearly into that goal. Additionally County Ordinance 2001-01 Establishing and
Implementing a Right to Farm and Ranch Policy provided for the County's desire to protect agricultural
activities and operators.
Knight concluded his statement by addressing some of the community complaints. He said that the
operator had mitigated the lighting complaint received in February 2019, and was working to mitigate the
odor complaint that they recently received. Knight said that he just received a handout telling neighbors
what to say and how to complain. Knight said that this was wrong to do as it delegitimized actual
complaints. He said that the operator would not know if the complaint was a real issue or if a neighbor
was simply reiterating what they had been told to say because they did not like marijuana.
Commissioner Peters opened the hearing for public comment.
George Kerber, County Road 22 resident, commented first that the handout referenced by Knight was
intended to be a document that, when presented to a neighbor and they agreed, they could simply
indicate such. Next, Kerber said that it had been clearly demonstrated that North Log Hill Mesa residents
did not want marijuana in their community. He said that the Melody Lane facility already existed, and they
were not asking that it be shut down, but residents were requesting that the Board deny the expansion as
it would destroy the community character and create odor issues. He said that the facility had already
generated an odor complaint with the current operation. Kerber was confused about the discussion
regarding the size needed to reach tier 1 status. He quoted from the application renewal narrative from
the applicant that stated that "even without any improvements to its current operations, [the facility) would
be on track to hit half its allotted plant county (and thus become an Active Marijuana Facility) within 6
months." Kerber reiterated that MS Support had stated that they did not need to expand to meet the
requirement to become an active marijuana facility, pursuant to Ordinance 2018-002. He said that MS
Support could not claim that they required the expansion to meet the requirement as the applicant had
plainly stated that they could meet it with the current square footage. Kerber said that the North Log Hill
Mesa residents were trying to exercise their constitutional rights granted by Amendment 64 to prohibit
cultivation facilities. He said that the objections were not based on politics, emotions or regrets, but simply
that they had chosen to live in a quiet, rural community. He was perturbed that he had not heard any of
the Commissioners specifically acknowledge the right to prohibit cultivation facilities. Kerber reiterated
that the facility expansion should be denied, and that any new requests for expansions should be denied
based on the clear resident feedback that the facilities were not wanted. He said that it was time for the
County residents to have the same rights as the City 01 Ouray and Town of Ridgway; Log Hill Mesa was
not the dumping ground for cultivation facilities or affordable housing.
Jessica Myer, Melody Lane resident, said that there was a photo of her property in the packet that had
been taken with a drone. She said that the drone had been flying 15 feet above her property and that it
made her feel unsafe. Myer also took umbrage with the comments Knight had made about other people's
properties, noting that her home was being remodeled. She felt that it was ridiculous for Knight to make
such a comment.
Henry Jupille, County Road 22A resident, emphasized that Sampson had stated that it was not a
scientific study. Jupille noted that the amount of work done developing studies by MS Support paled in
comparison to the work done by KOB, LLC. Referencing staff's sound study, Jupille said that measuring
the noise generated from the existing fans was not the same as full fan build out. Jupille added that the
fact the facility already existed did not justify the expansion. Jupille said that Knight's comment regarding
de legitimizing real citizen concerns was the equivalent to fake news; he said that it was simply neighbors
helping neighbors.
Jupille moved on to read a statement regarding specific items in the supplemental application. Jupille said
that MS Support's response to condition 7(C)(2) claiming that cultivation was a use-by-right as it was
considered farming and ranching was deficient due to the fact that marijuana cultivation was governed by
Ordinance, and not by the Land Use Code. He said that the State of Colorado classified cultivation of
marijuana as industrial/commercial. Additionally, Jupille noted that the original owners of the facility had
failed, and therefore the applicant's claim that the facility was well established was false. Jupille said that
the applicants had incorrectly used Ordinance 2001-01 as justification for condition 7(C)(3) by claiming
the operation was agricultural. He said that their attempt to equivocate the need for 24-hour surveillance
to certain rural and agricultural hazards associated with farming and ranching operations was absurd.
Jupille said that the applicant's claim that existence of the cultivation facility at the location for three years
was not sufficient evidence to demonstrate compatibility with the community character as stated in
condition 7(C)(12). He said that MS Support failed to acknowledge that the facility had failed to produce
crop during two of the three years. Additionally, MS Support's claim that the additional structures
proposed in the expansion would be similar to other structures on surrounding properties was false; he
said there were no 10,000 square foot structures on the north-end of Log Hill Mesa. Jupille said that MS
Support was not in general conformance with the Master Plan or with adjacent property uses, as specified
by condition 7(C)(15) as it was an industrial/commercial enterprise. Jupille highlighted more relevant
sections of the Master Plan, including the goal of developing home business standards that were
appropriate for the property where they were located and encouraging commercial/industrial uses be
located in the municipalities. He noted that the City and Town had prohibited cultivation facilities and
suggested that there was an opportunity for the Board to consider marijuana cultivation facility zoning. He
added that it would be advisable to review what other property uses / home occupations should be
restricted by the Land Use Code when reviewing compatibility with adjacent property uses. Jupille said
the Land Use Code - Home Occupations Section limited the area utilized for home occupations to 1,000
square feet. Additionally, the Land Use Code cited that home occupation uses were to be subordinate to
the use of the property for residential purposes. Jupille noted that outside storage was limited to 1,000
square feet and was required to be screened: this was 280 square feet less than the four containers
already on the subject property. The Land Use Code required that any home business appear to be a
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residence to the average person; Jupille said that this precluded 10,000 square foot industrial boxes.
Jupille continued to reference requirements included in the Land Use Code for home businesses. Jupille
said that the Land Use Code specified Ihat Ihe standards were intended to deline the upper limits of the
activity and home businesses; any uses that exceeded the limitations were better suited for the
municipalities where the infrastructure could accommodate the use. Jupille continued to read from his
statement that the purpose of the Master Plan was to reflect the general desires of County residents and
sought to balance development and maintaining the quality of life of County residents. Jupille urged the
Board to deny the request for expansion based on the reasons he outlined.
Cody Monroe, Dalwhinnie Farms, wished to respond to the claims that marijuana cultivation was
industrial; he said that the operations were overseen by the Colorado Department of Agriculture and that
the equipment used was the same as the equipment used for growing flowers. He thought it was the
perception of marijuana that upset people. Monroe said that it was an agriculture operation and that the
state governed it in that manner.
Robert McGowen, County Road 22 resident, said that there were two large garages on County Road 22
and two on Shauna Lane. He said that a 20 by 40 foot facility was very large, but still was only 2,400
square feet. He said that the garages were large and they stood out. McGowen said that the majority of
the lots surrounding the facility were split parcels that were not available for major agricultural uses; he
said that it was a residential community.
Zane Mund said that there was a 10,400 square foot facility south of Colona. He asked what the definition
of neighborhood or community was. Mund said that he had lived in the County for 26 years and he was
very troubled with the mob mentality that was occurring. He asked the Board to allow the facility to
expand.
Maryanne Jackson, County Road 22 resident, said that she had not heard anyone say they hated
marijuana; it was the facility that she did not like.
David Beckhardt, County Road 22A resident, prepared a statement responding to the supplemental
narrative submitted by MS Support. He agreed with Jupille's comments that conditions 7(C)(2), (3), (12),
and (15) had not been met by the supplemental narrative. He said that the supplemental narrative
attempted to convey that the operation was farming in nature, but that the statement was outrageously
false. He said that it may have had a case iI the crops were grown outdoors, in the ground, without the
use of fans and other industrial equipment, but that the operation could not make that claim. Beckhardt
said that marijuana cultivation was considered a factory operation according to the International Building
Code (IBC) and the Colorado Fire Marshals' Special Task Group Marijuana Facility Guidance. Beckhardt
read from the IBC Section 306 Factory Group (F). Beckhardt noted that the word "factory" did not appear
in the County Land Use Code or Master Plan. He said that the continued attendance at the meetings by
neighbors to oppose applications demonstrated that the facilities were not compatible with the community
and did not conform to the Master Plan. Beckhardt reiterated that conditions 7(C) (2), (3), (12), and (15)
had not been met and that the application for expansion should be denied.
Patricia Mathews, County Road 22 resident, said that the applicants should have let the neighbors know
before they started flying a drone around the property to take photos. She said that in order for the
property to be considered agricultural for taxation purposes it needed to have documentation of water
rights, fields, and have cows or other stock for a certain number of days. Mathews disputed the
application narrative that claimed the operators had given their contact inlormation to the neighbors.
Patty Procopio, County Road 22 resident, agreed with the neighbors that opposed the application.
Scott Bridgman, County Road 22 resident, agreed that no one was against marijuana and that the
neighborhood was not angry; they had concerns about the an expansion for a facility that was out of the
character of the neighborhood. He said that the processing facility was concerning, and that the other
concerns raised by the residents were legitimate. He encouraged the Board to not negate or marginalize
the issues and concerns brought up. Bridgman questioned why a business would want to come in to a
neighborhood when the residents did not want it. Bridgman said that the residents were all friends and
had chosen to live in the area for the same reasons; he said that the facility was industrial and that it
would be disruptive. Bridgman said that the current facility was a black sheep that was squatting where it
did not belong. He questioned what would happen to the facility il it went out of business as it was not
marketable.
Jennie Bridgman, County Road 22 resident, stated that she agreed with the neighbors who opposed the
expansion.
Hearing no other public comment, Commissioner Peters closed the public comment portion of the
hearing.
Commissioner Batchelder asked staff to detail the structures that were approved with the original license.
Sampson said that the original license was for a 30'x50' shop building, a 30'x60' greenhouse, and an
10'x20' enclosed breezeway. Commissioner Batchelder confirmed that in the renewal proceedings,
Sampson had reported that those building had been constructed. Sampson affirmed this was correct.
Commissioner Tisdel asked staff to estimate how many houses could be constructed on the property if it
was subdivided into residential parcels. Castrodale said that approximately six homes could be
constructed on the 40 acre parcel.
The Board agreed to review each of the fifteen standards listed in Section 7(C) of Ordinance 2018-002 to
come to a consensus on whether or not each standard had been met.
Section 7
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(C)

Applicants for any marijuana business licenses must provide the following as part of the
required application submittal materials:
1. Evidence the anticipated traffic and parking requirements generated by the facility have
been mitigated or do not unduly impact the surrounding property or roads.

Commissioner Batchetder said that the applicant had indicated that with the number of employees and
deliveries the average daily trips (ADT) was estimated to be 12 per day, which was below the 14 ADT
requirement. Commissioner Tisdel agreed.
The Board agreed that the condition had been met.

2.

Evidence the facility will not disrupt the character and use of surrounding properties.

Commissioner Batchelder said that the Board had received testimony stating that the proposed
expansion would disrupt the community character and use of surrounding propertied based on the size of
the facility and uninvestigated complaints of odor. Commissioner Batchelder said that there was nothing
in the Land Use Code that would prohibit the proposed size of the building, but that there was testimony
from residents that it exceeded the scale of the existing structures in the community; however, the
property was not seen by many others, so it was a wash. He said that there was compelling testimony
that there had been odor, although no complaints had been received. Additionally, the applicant had
acknowledged that there had been some odor issues and they were working to address the issues.
Commissioner Batchelder said that there was evidence that would suggest the provision had not been
met due to the concerns of odor. He said that he was unable to determine if the condition had been met.
Commissioner Tisdel said that he had heard from the applicant's testimony that the design of the
proposed expansion was intended to achieve better mitigation of noise and odor; he said that existing
facility currently did not have that. He said that approving the expansion would be a possible step forward
for further mitigation of odor.
Commissioner Peters said that the ordinance allowing the cultivation of marijuana was originally approved
in 2015 and that it was continually amended. One of the issues brought up during those processes was
determining what agricultural land and practices were and how marijuana fit into that. He said that he had
performed some additional research and discovered that greenhouses were not considered agricultural
for taxation purposes. He questioned if the operation could be agricultural if a greenhouse was intrinsic to
the operation of the facility. He said that he also had questions regarding the facility as it required an
additional license beyond the use-by-right allowance in the Land Use Code. He asked if it created any
issues in terms of character and use. Viner said that the Board could not use any evidence that was not
presented to the entire Board prior to the hearing or received during the proceedings; she said that any
research individual Board members did outside the proceedings could not be included in the
consideration. She said that the Ordinance was the governing document and it stated that the Board
considered the operation to be agriculture in nature pursuant to Section (10)(G).
Commissioner Batchelder reiterated that he was unable to come to a determination to whether or not the
condition had been met. Commissioner Tisdel said that the applicants could choose to operate a hog
farm or grow begonias without a permit; Commissioner Batchelder agreed as the uses were uses-byright. He said that marijuana cultivation required an additional license pursuant to Ordinance 2018-002
and that the Ordinance contained a provision stating that the operation would not disrupt the character
and use of the surrounding properties.
Commissioner Tisdel agreed that he was unable to make a determination to whether or not the condition
had been met.
Commissioner Peters said that it was difficult to come to a conclusion. He said that in order to arrive at
the facility, one had to drive past multiple six acre lots with residences and small businesses. He agreed
that there was no other facility in the area that was similarly sized to the proposed expansion. He asked if
that disrupted the community character. He asked if there were any limitations on home sizes.
Commissioner Batchelder said that there were not limitations. Commissioner Tisdel pointed out that the
parcel could be subdivided into multiple lots and six-to-seven houses could be constructed without
offering the opportunity for review of community character. Commissioner Peters said that the difference
between houses and cultivation was the use.
Commissioner Batchelder said that the reason he could not come to a determination was due to the
uninvestigated, unsubstantiated issues regarding odor. He said that the applicant had acknowledged that
there was an odor and that mitigation would be installed.
The Board agreed that they could not make a determination on whether or not the condition had been
met.

3.

Evidence the facility will not create additional impacts that effect public health, safety,
or welfare.

Commissioner Batchelder said that the applicant had presented evidence demonstrating that there would
be no impact, and that staff's review indicated the same. He said that the testimony received opposing
the application citing this condition was speculative in nature. He said that the evidence presented
indicated that the condition had been met. Commissioner Tisdel agreed.
The Board agreed that the condition had been met.

4.

Evidence the facility is an appropriate use to be located on unincorporated property and
does not unduly impact the available infrastructure.

Commissioner Batchelder said that testimony had been received stating that industrial facilities did not
belong in residential neighborhoods, but that it did not consider the other activities that were permitted as
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use-by-right. He clarified that there were some sections of the Land Use Code that applied generally to
marijuana cultivation. He said that cultivation could generally be viewed as a use-by-right that could be
utilized under the provisions of farming and ranching as defined in the Land Use Code; he said that he
considered the testimony received stating that the available infrastructure was limited to be speculative
based on the will-serve letters received from Tri County Water and San Miguel Power Association. He
said that the Board had to rely on those companies to provide true and accurate information.
Commissioner Tisdel agreed. He said that there was additional information presented in the supplemental
packet detailing how the operators limited water usage during peak times.
The Board agreed that the condition had been met.

5.

Evidence the facility will not create undue danger in surrounding areas, will not cause
water pollution, and will not create unreasonable amounts of offensive noise, dust,
odors, glare, or other objectionable influences beyond the boundaries of the subject
property.

Commissioner Batchelder said that the Board had received adequate testimony in the form of letters from
engineers indicating that water pollution would not be an issue. He said that no testimony had been
received regarding dust resulting from the operation, glare, or other objectionable influences. He said that
the Board had received a complaint regarding a drone, in addition to speculative testimony regarding the
operation. He said that the drone was not a part of the operation and that the Board was left with
determining if the operation met the conditions regarding noise and odor.
Commissioner Peters said that staff had performed an informal sound study to monitor the existing noise
from the fans. He said that the Board had not recieved any evidence or study that addressed how the
proposed expansion would affect the current decibel levels. Commissioner Batchelder said that the
informal study indicated there was ambient noise only at the property line. He said that the applicant had
stated that the expansion would not increase the amount of noise experienced at the property line. He
said that based on the evidence presented and the applicants acknowledgement that they were aware of
the regulations and that they had to abide by them, the condition had been met. Commissioner Tisdel
agreed and added that it was captured in the conditions.
Commissioner Batchelder discussed the condition to not create unreasonable amounts of odor. He said
that no odor complaints had been received. Sampson corrected Commissioner Batchelder and clarified
that Land Use had received one odor complaint from Jessica Myer in February and that the operators had
until June to rectify any issue, or prove the odor was not coming from their facility. Commissioner
Batchelder recognized that the applicants had submitted evidence that they were installing high efficiency
odor removal systems. He said that he was unable to come to a determination to whether or not the
condition had been met. Viner said that the Board needed to make a determination.
Commissioner Peters said that it had always been the responsibility of the applicant to mitigate odor and
that they had given assurances that they could do that.
Commissioner Batchelder said that the condition had been met, albeit barely. Commissioner Tisdel
agreed.
The Board agreed that the condition had been met.
The Board agreed to revisit condition 2 to make a determination after they had completed with the
remaining conditions.

6.

Evidence the facility will comply with the applicable provisions of Section 9 of this Code,
Visual Impact Regulations.

Commissioner Batchelder said that evidence had been provided demonstrating that the condition had
been met. Commissioner Tisdel agreed.
The Board agreed that the condition had been met.

7.

Evidence the facility has legal access, potable water, sewage disposal, and any other
required utilities. Applicant shall provide proof of service from the utility provider (a "will
serve" letter may constitute such evidence).

Commissioner Batchelder said that evidence had been provided demonstrating that the condition had
been met. Commissioner Tisdel agreed.
The Board agreed that the condition had been met.

8.

Evidence the facility will not unreasonably impact wildlife or significant wildlife habitat.

Commissioner Batchelder said that no compelling evidence had been received demonstrating that the
condition had not been met. Commissioner Tisdel agreed.
The Board agreed that the condition had been met.

9.

Evidence the facility will not alter, restrict, or inhibit, or interfere historic irrigation
practices, head gates, ditches, and ditch rights-of-way.

Commissioner Batchelder said that the staff reported indicated that the property had no water rights or
ditches, therefore the condition had been met. Commissioner Tisdel agreed.
The Board agreed that the condition had been met.

10. Evidence the facility is not located within areas subject to identified geo-hazards,
including but not limited to rockfall areas, avalanches, landslide, potentially unstable
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slopes, slopes greater than 3D-percent, alluvial fans, colluvial slopes, talus slopes,
shale faults, or ground subsidence.
Commissioner Batchelder said that the staff reported indicated that none of the geohazards listed were
present and that the condition had been met. Commissioner Tisdel agreed.
The Board agreed that the condition had been met.
11. Evidence the facility is not located on a property containing known chemical or other
contamination.
Commissioner Batchelder said that the staff report indicated that there was no known chemical or other
contamination on the property and that the condition had been met. Commissioner Tisdel agreed.
The Board agreed that the condition had been met.
12. Evidence the facility is compatible with the community character and surrounding land
uses within the area for which the use is being proposed.
Commissioner Batchelder said that testimony had been received stating that the scale and scope of the
expansion was not compatible with the community character. He said that the applicant had referred to
Ordinance 2001-01 as evidence that the operation was in keeping with the agricultural community
character; however, Ordinance 201 8-002 stated in Section 24(C): 'Ordinance No. 2001-01 shall not be a
defense to any allegation of operating as a nuisance." He said that the purpose of Ordinance 2001-01
was to establish a mechanism to address complaints about agricultural operations without having to go to
court. Commissioner Batchelder did not think that Ordinance 2001-01 was applicable, and therefore the
condition had not been met.
Commissioner Tisdel said that struggled with this condition. He agreed with Commissioner Batchelder.
Commissioner Peters also agreed.
The Board agreed that the condition had not been met.
Commissioner Batchelder wished to expand on his statement: he said that Ordinance 2001-01 was an
enabling document to address conflicts between residential and agricultural users; it was not a document
that furthered agriculture generally across the County.
13. Evidence the facility has submitted documentation addressing any possible impacts on
existing infrastructure, beyond what would be created by a use-by-right.
Commissioner Batchelder said that the condition had been met through testimony received in the form of
will-serve letters. Commissioner Tisdel agreed.
The Board agreed that the condition had been met.
14. Evidence the facility, if required, has submitted a weed mitigation and/or revegetation
plan.
Commissioner Batchelder said that the staff report indicated that the applicants were aware of the
requirement and would comply. He said that the condition had been met. Commissioner Tisdel agreed.
The Board agreed that the condition had been met.
15. Evidence the facility is in general conformance with the Ouray County Master Plan and
can be constructed and operated in a manner that is compatible with adjacent property
uses.
Commissioner Batchelder said that without specific testimony regarding the Ouray County Master Plan,
he generally presumed that the condition for general conformance with the Master Plan had been met.
Regarding the second part of the condition detailing compatibility with adjacent property uses,
Commissioner Batchelder said that compelling testimony had been received that the requested size
expansion of an industrial agricultural facility was not compatible; based on that, he said that the condition
had not been met.
Commissioner Tisdel said that it was possible for a 10,000 square foot home to be constructed and asked
if that was compatible. He said that the proposed expansion was compatible with the Master Plan and
that the facility was capable of being operated in a manner that was compatible with the conditions
regarding noise and odor. He disagreed with Commissioner Batchelder and said that there was sufficient
evidence that the condition had been satisfied.
Commissioner Peters said that it came down to the question of compatibility with adjacent property uses;
he said that the surrounding properties were mainly residential, with the exception of one property that
was agricultural. He said that in order to access the subject parcel, one had to drive past multiple
residential lots. He agreed that it was a tough decision. He cited testimony received from the neighbors
claiming that the use was not compatible. He reiterated that it was a tough call, and agreed with
Commissioner Batchelder that the condition had not been met.
The Board agreed that the condition had not been met.
2.

Evidence the facility will not disrupt the character and use of surrounding properties.

Commissioner Batchelder said that he was undecided. He said that the operation was purely indoors and
the operators were compelled to comply with odor and noise requirements; therefore, he said that the
condition had been met.
Commissioner Tisdel thought that Commissioner Batchelder's statement was fair and agreed with the
recommendation.
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Commissioner Peters said that the condition was very similar to conditions 12 and 15. He said that he did
not think the condition had been met based on the finding in condition 12 and 15. Commissioner
Batchelder said that he was very conflicted on this condition. Commissioner Peters said that the Board
needed to be consistent on what they viewed as being compatible. He reiterated that he did not think the
condition had been met. Commissioner Batchelder concurred. Commissioner Tisdel agreed.
The Board agreed that the condition had not been met.
MISIP - Motion was made by Commissioner Batchelder and seconded by Commissioner Tisdel to deny
the application for Modification of Premises for a Marijuana License as applied for by Liltreat, LLC
DBA MS Support, LLC based on conditions l(C) (2), (12) and (15) not being met. The motion
carried unanimously.
Commissioner Batchelder said that the issue with Section 19(F) needed be addressed generally in
Ordinance 2018-002. He said that by denying the application for expansion, the Board had created a
situation where it was impossible for the operators to meet the active facility requirement given the current
size. He was unsure about how to proceed; he suggested that the Board consider making a statement or
a motion saying that Section 19(F) was intended to be interpreted that an active facility was one that
cultivated 50% of the maximum number of plants in a given year. Viner said that the renewal application
had been approved already; she said that it was cleaner to make the percentage requirement cumutative
as it had originally been intended. Commissioner Batchelder agreed, but wanted to give protections to
the operator as they had no security or guarantee. He said that the Board needed to acknowledge that
they had created an untenable situation and agree that the situation would not be used for grounds for
denial of a renewal. The Board agreed.
Castrodale said that it had been staff's interpretation since the adoption of Ordinance 2018-002 and that
he had renewed other marijuana cultivation facility licenses based on that interpretation.
Commissioner Batchelder restated that the Board agreed with staff's action that the requirement was
based on a cumulative total and that noncompliance with the requirement would not be considered a
negative factor in a renewal consideration. Viner asked what would happen if a cultivation facility had not
grown any plants; she questioned where the Board would draw the line. Commissioner Tisdel said that
operators could demonstrate good faith efforts. Commissioner Batchelder added that the requirement
was 50% of the maximum amount of plants allowed under the state license.
Commissioner Batchelder said that the process had brought up another issue: the North Mesa Zone was
essentially one residence per six acres. He said if the residents were concerned and wanted advocate
Land Use Code chance to disallow cultivation facilities, they also needed to consider that nothing
precluded a large scale chicken or hog farm operation, pursuant to the use-by-right allowances currently
in the Land Use Code.

D.

11 :31

The Board took a short break:

11:38

Monty Guiles, Peyton-Savage, LLC (Owner's Representative, Courthouse Project):
1.

Courthouse Restoration I New Construction Project Update:

Monty Guiles, Owner's Representative, and Will Clapsadl, County Facilities Manager, were present.

Guiles gave a project update. He discussed the brick restoration, the drainage plan, and gutter system.
[Commissioner Tisdellelt the meeting.]

E.

12:01

Discussion and possible actionfdirection regarding Golf Course Water Bond: (This
item was continued from the March 26, 2019 meeting).
1.

Possible adoption of Resolution 2019-019 releasing the forfeited bond monies
held by the Ouray County to Divide GoII, LLC AlKiA Stashick Asset
Management, LLC, to be used for construction, improvements, maintenance
and operation of irrigation water delivery system to the Divide Ranch Goll
Course:

Commissioner Batchelder suggested that the Settlement Agreement be referenced and included as an
exhibit. The Board agreed.
M/S/P - Motion was made by Commissioner Batchelder and seconded by Commissioner Peters to adopt
Resolution 2019-019 releasing the forfeited bond monies held by Ouray County to Divide Golf,
LLC AIKIA Stashick Asset Management, LLC, to be used for construction, improvements,
maintenance and operation of irrigation water delivery system to the Divide Ranch Golf Course,
as amended. The motion carried unanimously.

2.

Possible approval I authorization of Chair'S signature on Waiver, Release and
Indemnification Agreement between Ouray County and Divide GoII, LLC alkfa
Stashick Asset Management LLC:

3.

Possible approval I authorization of Chair' s signature on Waiver, Release and
Indemnification Agreement between Ouray County and Fairway Pines Estates
Owners Association, Inc.:

MISIP - Motion was made by Commissioner Batchelder and seconded by Commissioner Peters to
approve and authorize Chair's signature on Waiver, Release and Indemnification Agreement
between Ouray County and Divide Golf, LLC a/k/a Stashick Asset Management, LLC; and on the
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Waiver, Release and Indemnification Agreement between Ouray County and Fairway Pines
Estates Owners Association, Inc. The motion carried.

12:06

The Board of County Commissioners adjourned the regular session.
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